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Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

2 JON P. WLCOX, J. The State of Wsconsin seeks
review of a published decision of the court of appeals, State v.
Davi dson, 222 Ws. 2d 233, 589 N.W2d 38 (Ct. App. 1998), which
reversed Dale Davidson's conviction for second-degree sexual
assault of his thirteen-year-old niece on the grounds that the
trial court inproperly admtted evidence of the defendant's
prior conviction for child sexual assault.

12 In a jury trial in the Crcuit Court for Adans County,
Judge Richard O Wight, Dale Davidson was convicted of
assaulting his niece, Tina H During trial, the circuit court
permtted the State to introduce evidence of Davidson's 1986

conviction for sexual assault of a six-year-old girl in its
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case-in-chief. Upon his conviction, Davidson appeal ed, arguing
that the admssion of his prior conviction constituted an
erroneous exercise of discretion and that such error was not
har n ess. Davi dson also argued that prosecutorial m sconduct
during closing statenents warranted a new trial.

13 The court of appeals determned that under Ws. Stat.
§ (Rule) 904.04(2)(1993-94),' the trial court had erroneously
exercised its discretion when it admtted evidence of Davidson's
prior conviction. Davi dson, 222 Ws. 2d at 250-54. Because it
reversed his conviction on this ground, the court of appeals did
not reach Davidson's prosecutorial m sconduct claim

14 The State petitioned this court for review The State
articulated several reasons that review was warranted,
including: (1) to clarify how courts should apply the three-step
test for admssibility of other acts evidence articulated in

State v. Sullivan, 216 Ws. 2d 768, 780, 576 N.W2d 30 (1998);

(2) to clarify how courts should apply the "greater |I|atitude
rule,” which permts a greater latitude of proof with regard to
other acts evidence in sexual assault cases, while performng
the Sullivan analysis; and (3) to clarify what degree of
simlarity nust exist between the uncharged and charged offenses
in order for other crimes evidence to be adm ssible.

15 We accepted review W now hold that, applying the

three-step Sullivan analysis together with the greater |atitude

! Subsequent references to the Wsconsin Statutes refer to
the 1993-94 vol unes unl ess ot herw se i ndicated.
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rule that is well established in Wsconsin [aw, the adm ssion of
evidence of Davidson's prior conviction did not constitute an
erroneous exercise of discretion. W also conclude that the
def endant waived his objection to the prosecutor's statenments
during closing argunents when he failed to request a mstria
before the jury returned its verdict. We therefore reverse the
decision of the court of appeals and reinstate the judgnent of
the circuit court.
. FACTUAL AND PROCEDURAL BACKGROUND

A FACTUAL BACKGROUND

16 This case arose after Davidson's niece, Tina H.,
conplained that he had sexually assaulted her during a canping
trip in Septenber 1995. Tina, who is the daughter of Davidson's
wife's sister, acconpanied Davidson, his wife, and their three
sons, ages 9, 11, and 13, on a weekend canping trip in the
Davi dsons' W nnebago canper. On  Sunday night, after she
returned hone fromthe canping trip, Tina first spoke to a close
friend on the phone and disclosed the incident. Tina then told
her nother that Davidson had sexual ly assaulted her.

17 Tina gave the follow ng account of the assault. She
reported that on Saturday evening, Davidson and his wfe had
allowed Tina and the three boys to drink a small anount of
homemade wine while sitting around the canpfire. Tina stated
that while they were seated around the canpfire, Davidson had
given her nore wine fromhis own cup until his wife told himto
st op. Later, while Davidson and his wfe stayed at the

canpfire, Tina and the boys went to bed. The boys slept in a
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bed over the cab at the front of the canper, while Tina slept in
the mddle of the canper on a table that folded down into a bed.
When they went to bed, Davidson and his wfe slept in a bedroom
area at the rear of the canper.

18 Tina stated that at sone tinme during the night,
Davi dson woke her and asked her to drink some nobre w ne. She
agreed at first but then told Davidson that she felt sick. Tina
reported that she then fell back to sleep, but that Davidson
again woke her and told her to lie on her back so she would not
get sick. At some point, she heard the curtains being drawn
around the other sleeping areas. The next tinme she awoke,
Davi dson had pulled up her shirt and bra and was |icking her
breasts. She rolled over, turning away from Davidson. She
stated that this sanme behavior occurred nore than once during
the night, but that she could not renenber exactly when or how
of t en. The last time she awoke, Davidson had unbuttoned and
unzi pped her pants and was feeling her vagina.? Wen she awoke
and lifted her head, Davidson zipped her pants and left.

19 After Tina reported this assaul t, her parents
contacted the police. Davi dson was subsequently charged wth
second- degree sexual assault of a child as a repeater.

B. TR AL COURT PROCEEDI NGS

2 \Wen she first reported the assault to her nother and to
the police, Tina did not report that Davidson had touched her
vagi na. However, Tina testified at trial that this touching had
occurred, and the close friend to whom Tina spoke on Sunday
night stated that Tina admtted this detail to her in their
initial conversation.
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110 Before Davidson's trial on this charge, the State
filed a notion in limne seeking to introduce evidence of
Davi dson's prior conviction for first-degree sexual assault of a
six-year-old girl, GCndy P., in 1986.° The prior assault
occurred while Davidson was attending church in Park Falls,
W sconsin. During the services, Cndy P. went to get a drink of
water at the drinking fountain. The drinking fountain was
| ocated next to the nen's restroom and near a nursery in the
| oner |evel of the church. Wiile CGndy P. was standing at the
fountain, Davidson approached her, put his hands inside her
underwear, and touched her buttocks and front pubic area. G ndy
P. told Davidson that she had to go to the bathroom and left the
ar ea. She later reported the incident to her nother, and
Davi dson was charged wth first-degree sexual assault of a
child. He pled guilty and was sentenced to two years in prison.

11 The State's notion in |imne sought to admt evidence
of Davidson's assault of Cndy P. under Ws. Stat. 8 (Rule)
904.04(2)* to establish intent, motive, plan, and identity, and

to fully present the State's case.

®Initially, the State also sought to introduce evidence
t hat another conplaint had been filed against Davidson charging
him with assaulting a four-year-old girl, L.W, in Decenber
1985. However, the State |ater abandoned that part of its
nmotion and sought only to introduce Davidson's conviction for
assaul ting C ndy P.

“ Wsconsin Stat. § (Rule) 904.04(2) provides:

Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order
to show that the person acted in conformty therewth.
This subsection does not exclude the evidence when
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12 Before deciding the notion, the trial court heard
extensive argunments on the adm ssibility of the evidence in the
form of nenoranda from each side, two pretrial hearings, and a
di scussion imedi ately before trial.

113 In its nenorandum opposing the notion, the defense
argued that evidence of Davidson's assault of Cndy P. was
i nadm ssi ble under Ws. Stat. 8 (Rule) 904.04(2) because it was
not material to any fact of consequence in the case. The
defense contended that Davidson's guilty plea was not sufficient
to put intent, notive, plan, or identity in issue. The defense
further argued that the evidence was inadm ssible under Ws.
Stat. § (Rule) 904.03° because the danger of unfair prejudice
posed by the evidence outweighed its probative val ue.

14 1In its responsive nenorandum the State argued that

W sconsin precedent® established that a "greater latitude of

offered for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.

> Wsconsin Stat. § (Rule) 904.03 provides:

Al though relevant, evidence may be excluded if its
probative value is substantially outweighed by the
danger of wunfair prejudice, confusion of the issues

or msleading the jury, or by considerations of undue
delay, waste of tine, or needless presentation of
cunul ati ve evi dence.

® The State specifically cited State v. Plynmesser, 172 Ws.
2d 583, 597-98, 493 N.W2d 367 (1992); State v. Friedrich, 135
Ws. 2d 1, 27-35; 398 N wW2d 763 (1987); Proper v. State, 85
Ws. 615, 55 N.w2d 1035 (1893); State v. Tabor, 191 Ws. 2d
482, 488-91, 529 N w2d 915 (C. App. 1995); and State v. Parr
182 Ws. 2d 349, 360, 513 N.wW2d 647 (Ct. App. 1994).
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proof" applies in sexual assault cases. The State contended
that under these precedents the evidence was relevant and
adm ssible to prove both notive and intent under Ws. Stat.
8 (Rule) 904.04(2). The State also argued that the probative
value of the evidence outweighed any potential for unfair
prejudi ce under Ws. Stat. 8 (Rule) 904. 03.

115 At the initial hearing on this notion, the trial judge
noted that "the simlarity in circunstances [between the C ndy
P. assault and the charged offense] are [sic] possi bly
striking," but asked the State to explain what purpose the
evidence could serve at trial "other than to show that the
defendant, in fact, did it again?' The State responded that the
evi dence should be admtted "not to show that he did it before,
he did it again, but [because] who would believe a person would
do sonething like this. What is their notive; what is their
notive to do sonething like that?" The State al so argued that
the evidence mght be relevant to establish opportunity or plan,
to refute Davidson's contention that the alleged assault could
not have taken place in the small canper while the rest of the
famly sl ept nearby.

116 The judge indicated that he believed that the evidence
m ght be adm ssible to establish opportunity, but doubted that
it would be admssible to establish notive or plan. I n
response, the defense argued that the two incidents were not
very simlar because no one else was present in the basenent
when Davi dson assaulted Ci ndy P. The judge acknow edged the

defense's concern that the evidence would establish propensity
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rather than opportunity. However, the judge decided to
conditionally admt the evidence to establish opportunity,
provided that the State was able to establish proof of the
simlarities between the incidents. The prosecutor subsequently
made an offer of proof that described the circunstances of the
Cindy P. assault in nore detail.

117 At the final pretrial hearing, the judge again heard
argunments on the notion. The State indicated that it sought to
introduce the evidence in order to establish the defendant's
pl an, schenme, and notive, and that "[t]he opportunity [to
acconplish the assault] was created through [the defendant's]
plan or through his nethod of sexually assaulting these young
girls . . . ." The State conpared "the canping trip, the canper
itself, the structure itself, and to the structure of the
church, the fact that people were present in both of them?"

118 After listening to the State's argunent, the court
reiterated its previous determ nation. The court pointed out
that one of the simlarities between the incidents was the
possibility that the defendant would be discovered during the
assault. The court indicated that if evidence had been offered
merely to establish notive, its prejudicial effect would
outweigh its value as relevant evidence, but that the evidence
was adm ssible to establish plan, schene, or opportunity.

119 Wt hout wai ving objection to adm ssion of t he
evi dence, the defense requested a ruling fromthe court limting
the argunents that the State could nmake regarding the

def endant's noti ve. The defense asked the court to rule that
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the State could only argue that the defendant had a notive to
assault young girls and not that he had a nore particular notive
to assault young girls in situations in which there was a danger
that he would be caught. The defense contended that this latter
argunent would be inproper and unfairly prejudicial because it
"goes to pure propensity” and would have to be supported by
expert testinony establishing that individuals wth such
notivations do exist and that the defendant 1is such an
i ndi vi dual .

20 The defense also suggested that, if it were to be
introduced to the jury, the evidence should be put in the form
of a stipulation of facts. The defendant requested that the
stipulation be drafted so as not to reveal the fact that the
Cndy P. assault took place in a church, to elimnate any undue
prejudicial effect.

21 The trial court indicated that the evidence was
adm ssible, wth limtations. The evidence would be introduced
in the form of stipulation of facts and woul d be acconpani ed by
a cautionary instruction to the jury. The court suggested that
the parties draft the cautionary instruction and draft the
stipulation of the facts, elimnating any reference to the fact
that the assault occurred in a church.

122 After these matters were discussed, the defense
reiterated its request for a ruling that it would be inproper
for the State to argue that the defendant had a particular

nmotive to assault young girls under circunstances in which he
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m ght be caught. After hearing from both sides, the court gave

the follow ng ruling:

[ The State] is not going to be allowed to nmake an
argunment that would be an argunent of propensity,
pl an, or schene. He is going to have to stick to it,
if that's what he is introducing it for, but it can
al so be notive, but he is able to argue that, but the
court — the only reason the court disparaged the
notive part of it, is that if the only part, the only
exception that was being argued by State, the court
woul dn't be allowing it in, but I think with that, we
have understandi ng on that.

In addition, at the State's pronpting, the court specifically
noted that it had determned that the probative value of the
evidence for the limted purposes for which it would be admtted
outwei ghed its prejudicial effect.

123 On the first day of trial, the State presented the

parties' stipulation’ as well as a proposed jury instruction to

" The stipul ation stated:

The district attorney and the attorney for
def endant have stipulated or agreed to the existence
of certain facts, and you nust accept these facts as
concl usively proved. In this case, the district
attorney and the defendant's attorney have stipul ated
to the follow ng facts:

1. On Decenber 22, 1985, [Cindy P.'s nother],

dob: 09-17-54, attended a gathering in a
public building in Price County, W sconsin,
with her famly. [CGndy P.] dob: 10-28-79,
age six (6), her daughter, was present wth
the famly.

2. The building has a main entrance allow ng
entry to the top floor where the gathering
was hel d. There are two stairways that
allow access to the lower Ilevel where the
restroons and another room are | ocated. At
the bottom of the steps the water bubbler is
| ocated next to the nen's restroom  Anot her

10
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the court. The defendant objected to the proposed instruction
because it allowed the jury to consider the evidence for the
pur pose of establishing notive. The defense argued that this
contradicted the court's previous ruling.

24 The court explained that it had not ruled that the
evidence could not be admtted for the purpose of establishing
noti ve. Instead, the court had determned that the evidence
would be unduly prejudicial if it were offered solely for the
purpose of establishing notive. However, because the evidence
was offered not nerely to establish notive but also to establish
plan or schene, the applicable purpose of notive could also be
included in the instruction.

25 The cautionary instruction that the court approved

read as fol |l ows:

service door allows entry to the |ower [evel
directly where the water bubbler is |ocated.

3. Appr oxi mat el y 150 peopl e attended t he
gathering on the upper |evel. There were
additional adults and children gathered in
the roomon the | ower |evel

4. During the gathering, [C.P.] left her famly
to get a drink of water at the bubbler
| ocated in the lower |evel next to the nen's
restroom

5. VWile getting a drink of wat er , t he
def endant approached [C P.]. The def endant
put his hands inside [C P.]'s underwear and
touched [C.P.]'s buttocks and front pubic

ar ea. [CP.] said she had to go to the
bat hroom and | eft the area.
6. As a result of this conduct, the defendant

plead [sic] gquilty and was convicted of
first degree sexual assault of [C P.] on
February 7, 1986.

11
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Evi dence has been received regarding a crine
commntted by the defendant for which the defendant is
not on trial.

Specifically, evidence has been received that the
defendant in 1985 did have sexual contact with G ndy
P., age six. If you find that this conduct did occur
you should consider it only on the issue(s) of notive
and plan or schene.

You may not consider this evidence to conclude
that the defendant has a certain character or a
certain character trait and that the defendant acted
in conformty wth that trait or character wth
respect to the offense charged in this case. The
evi dence was received on the issue(s) of notive, that
is, whether the defendant has a reason to desire the
result of the crinme, and plan or schene, that 1is,
whet her such other conduct of the defendant was part
of a design or schene that led to the conm ssion of
t he of fense charged.

You may consider this evidence only for the
purpose(s) | have described, giving it the weight you
determine it deserves. It is not to be wused to
conclude that the defendant is a bad person or that he
has a propensity to conmt such offenses and for that
reason is guilty of the offense charged.

26 Trial proceeded. At the close of the State's case-in-
chief, the prosecutor read the stipulation and the court read
the cautionary instruction to the jury.?®

27 In its case, the defense challenged the credibility of
Tina's story by presenting evidence suggesting that it was
unlikely such an assault could have taken place in the snall
confines of the canper. The defense also presented evidence

that there was hostility between Tina's famly and the Davidson

8 The court read the instruction to the jury both
i mredi ately after the evidence was introduced and during the
closing instructions. The transcript indicates that the court's
reading of the instruction differed in mnor respects from the
proposed instruction.

12
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famly and that soon after the assault Tina's father had tal ked
about suing the Davidsons.

128 During closing argunents, the prosecutor conpared the
Cndy P. assault with the assault alleged by Tina, arguing that
the two incidents were simlar. The prosecutor also nade two
arguably inproper remarks during closing argunents, to which the
def ense obj ect ed. The court sustained both objections, but the
defense did not nove for a mstrial at that tine.

29 The jury found Davidson guilty of second-degree sexual
assault of a child. Davi dson was sentenced to twelve years in
the intensive sanctions program wth two years of confinenment.

C. COURT OF APPEALS PROCEEDI NGS

30 Davi dson appeal ed, arguing that his conviction should
be reversed because evidence of his prior conviction was
inproperly admtted and because the prosecutor nmade inproper
statements during the closing argunents.?®

131 On appeal, the court of appeals followed the three-
step analytic framework set forth in Sullivan, 216 Ws. 2d at
780-81, which asks (1) whether the evidence is offered for a
proper purpose; (2) whether the evidence is relevant; and (3)
whet her the probative value of the evidence is substantially
out wei ghed by the danger of unfair prejudice, confusion of the

jury, or needl ess del ay. See Davidson, 222 Ws. 2d at 244-54.

°® Before the court of appeals, the defendant also argued
that the trial court inproperly permtted the State to present
rebuttal evidence. However, the defendant has not raised that
i ssue before this court.

13
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The court al so acknow edged that under Wsconsin |law, a "greater
[atitude rule" applies to the adm ssion of other acts evidence
in sexual assault cases. Id. at 243. However, the court
concluded that this rule applies only to the first step of the
three-step analysis. 1d. at 251.

132 Applying the greater latitude rule to the first step,
the court of appeals decided that the evidence was offered for a
proper purpose. Id. Next, the court considered whether the
second step of the analysis had been satisfied and determ ned
that the trial <court had not adequately articulated its
reasoning with regard to the second step. Id. at 252.
Revi ewi ng the question independently, the court determ ned that
the dissimlarities between the G ndy P. assault and the Tina H
assault outnunbered the simlarities, and that evidence of the
Cndy P. assault therefore was not probative of Davidson's
notive, opportunity, or plan. Id. at 253. Because the court
deci ded that the evidence was neither probative nor material, it
did not need to reach the third step of the analysis, that is,
whet her the danger of wunfair prejudice outweighed the probative
value. |d. The court then turned to the defendant's argunment
that the adm ssion of the evidence was not harmess error;
because the State did not respond to this argunment, the court
determ ned that the State had acquiesced in the conclusion that
the error was prejudicial. Id. at 253-54. Accordingly, the
court of appeals reversed the judgnment of conviction entered in
the circuit court. Id. at 254. The State petitioned for

revi ew.

14
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1. ADM SSIBILITY OfF OTHER CRI MES EVI DENCE

133 In this review, the first question we nust examne is
whether the circuit court erroneously exercised its discretion
when it admtted evidence of the Cndy P. assault at the
defendant's trial on the charge of assaulting Tina H

A.  GENERAL PRI NClI PLES OF LAW

134 The gener al | egal principl es surroundi ng t he
adm ssibility of evidence of a defendant's other crinmes are
famliar and well established. The rule that specifically
governs the admssibility of such evidence is Ws. Stat.

8 (Rule) 904.04(2). It provides:

Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order
to show that the person acted in conformty therewth.
This subsection does not exclude the evidence when
offered for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.

The party offering other crinmes evidence nust establish that the
evidence is admissible for a proper purpose under 8§ (Rule)
904.04(2). Like all evidence, other crinmes evidence also nust
be relevant under Ws. Stat. § (Rule) 904.01,%° and is subject to

the bal ancing test of Ws. Stat. § (Rule) 904.03.

1 Wsconsin Stat. § (Rule) 904.01 provides: "'Relevant
evi dence' neans evidence having any tendency to nmake the
existence of any fact that Is of consequence to the

determ nation of the action nore probable or |ess probable than
it would be without the evidence."

1 Wsconsin Stat. & (Rule) 904.03 provides: "Although
rel evant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by

15
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135 The three-step framework set forth in Sullivan is a

restatenment of the legal principles contained in these rules:

1. Is the other acts evidence offered for an
acceptable purpose wunder Ws. Stat. § (Rule)
904.04(2)?

2. Is the other acts evidence relevant under WSs.

Stat. 8 (Rule) 904.017

3. l's t he probative value of t he evi dence
substantially outweighed by the danger of unfair
prejudi ce, confusion, or delay under Ws. Stat.
8 (Rule) 904.03?

W have sonetines described the sane analysis in tw steps,
asking (1) whether the other crinmes evidence is offered for one
of the purposes set forth in Ws. Stat. 8 (Rule) 904.04(2), and
(2) whether the danger of prejudice from the adm ssion of such
evi dence outweighs its probative val ue. Sullivan, 216 Ws. 2d

at 771 n. 3. See State v. Plynesser, 172 Ws. 2d 583, 592-93

493 N.W2d 367 (1992); State v. Friedrich, 135 Ws. 2d 1, 19,

398 NNwW2d 763 (1987); State v. Fishnick, 127 Ws. 2d 247, 254,

378 N.W2d 272 (1986). The two-step analysis inplicitly
includes a determ nation of whether the evidence is relevant to
an issue in the case. Sullivan, 216 Ws. 2d at 771 n.3;
Friedrich, 135 Ws. 2d at 19; Fishnick, 127 Ws. 2d at 254.

136 This is the general framework that governs the
adm ssibility of other crines evidence in all Wsconsin cases.
However, alongside this general franmework, there also exists in

Wsconsin |aw the longstanding principle that in sexual assault

considerations of undue delay, waste of tinme, or needless
presentation of cumulative evidence."

16
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cases, particularly cases that involve sexual assault of a
child, courts permt a "greater latitude of proof as to other
i ke occurrences.” Plynesser, 172 Ws. 2d at 597-98; Friedrich,
135 Ws. 2d at 19; Fishnick, 127 Ws. 2d at 257; Day v. State,

92 Ws. 2d 392, 404, 284 N.W2d 666 (1979); State v. Tarrell, 74

Ws. 2d 647, 658, 247 N W2d 696 (1976), withdrawn in part by

Fi shnick, 127 Ws. 2d at 255-56; Hendrickson v. State, 61 WS-s.

2d 275, 279, 212 N.W2d 481 (1973).
137 This "greater latitude rule" was first articulated in

Proper v. State. The defendant in Proper was convicted of

sexually assaulting a ten-year-old girl, dara. Proper v.
State, 85 Ws. 615, 624-25, 55 N.W2d 1035 (1893). Clara was
placed in the defendant's honme after her father died and her
not her was unable to care for her. Id. at 617. O her young
girls also lived in the defendant's honme, and C ara sonetines
shared a bed with one of the other girls. 1d. at 618-19. The
case centered on Cara's allegation that the defendant had
sexual | y assaulted her in her bedroom on several occasions. |d.
At the trial, the circuit court allowed the jury to hear the
testinmony from another girl, Emm, that the defendant on a
separate occasion had entered the girls' bedroom and sexually
assaulted Emma while both girls were in the bed. 1d. at 621-22.
138 In reviewing the adm ssion of Emma's testinony to the
jury, this court concluded that "[the defendant's] conduct on
this occasion was corroborative of the evidence of the

prosecutrix in respect to other indecent or crimnal assaults,

such as are charged in the information, and would tend to

17



No. 98- 0130-CR

sustain and render npre credible her evidence of other such
occurrences. " Id. at 629. The court also stated that the
defendant's actions in entering the room where both girls were

sl eeping and getting into the bed:

[May fairly be considered to have been for the
purpose of renewing his former attenpts to gratify his
brutal passions, and would have a material bearing in
support of the testinony of the prosecutrix both as to
previ ous and subsequent assaults upon her, and would
be admi ssible for that purpose; and that all that took
place as a part of the transaction at that tinme would
be conpetent.

Id. Pointing out that a "greater |atitude of proof as to other
like occurrences is allowed in cases of sexual crines," the
court determned that it was within the trial court's discretion
to admt the evidence. 1d. at 630-31.

139 Later cases reaffirnmed the application of the "greater
latitude rule" to the adm ssibility of other crimes evidence in

sexual assault cases. In Hendrickson, the defendant challenged

his convictions for sexually assaulting his daughter on the
ground that the trial court inproperly admtted evidence of the
defendant's prior sexual assaults against the sanme daughter and

two other daughters. Hendri ckson, 61 Ws. 2d at 276. Thi s

court affirmed the convictions, stating that "'[a] greater
latitude of proof as to other |ike occurrences' is clearly
evident in Wsconsin cases dealing with sex crines, particularly
those involving incest and indecent liberties with a child."

Id. at 279.
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140 The State did not rely on the greater latitude rule in
Fi shnick, which involved the admssion of evidence that the
defendant attenpted to lure a thirteen-year-old girl into his
trailer one week before he assaulted a three-year-old girl.
Fi shnick, 127 Ws. 2d at 257. Nonet hel ess, this court
specifically reaffirmed its conmtnent to the rule and expl ai ned
that one of the reasons behind the rule is the need to
corroborate t he victims testi nony agai nst credibility
chall enges. |d.

41 In Friedrich, the defendant appealed his conviction
for sexually assaulting his niece on the grounds that the tria
court erred by admtting testinony that the defendant, four and
seven years before the charged assault, commtted two other
uncharged sexual assaults. Friedrich, 135 Ws. 2d at 17-18.
This court concluded that because of the simlarities between
the charged crine and the other crines, the other crines
evidence was admssible and relevant and that its probative
val ue outwei ghed any prejudicial effect. 1d. at 24. The court
confirmed the vitality of the greater latitude rule, noting that
it "is particularly appropriate in both incest cases and cases
i nvol ving indecent |liberties with children.” |d. at 25.

42 In response to the dissent's contention that the court
had approved the adm ssion of evidence that was only relevant to
establish the defendant's propensity, this court countered that

t he evi dence was rel evant because:

To a person of normal, social and noral sensibility,
the idea of the sexual exploitation of the young is so
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repul sive that it's alnost inpossible to believe that
none but the nost depraved and degenerate would commt
such an act. The average juror could well find it
i nconprehensi ble that one who stands before the court
on trial could commt such an act.

Ild. at 27-28. The court acknow edged that the evidence also has
sonme unavoi dable potential to prove propensity; however, the
court enphasized that the defendant's prior actions were also
relevant to establish the defendant's plan, notive, or schene to
commt the crinme charged at trial. Id. at 28-209. The court
suggested that the difficulty sexually abused <children
experience in testifying, and the difficulty prosecutors have in
obtaining adm ssible evidence in such cases, are anong the
reasons supporting the nore liberal standard of admssibility in
child sexual assault cases. |d. at 30-33 and n.17. The court
concluded that interpreting Ws. Stat. 8 (Rule) 904.04(2) nore
liberally in sexual assault cases is "in conformty to both the
letter and spirit of the statute in question and pronotes the
ends of justice." 1d. at 35.

143 In the recent case of Plynesser, this court again
applied the greater latitude rule to a determ nation of whether
other crimes evidence was properly admtted in a child sexual
assault case. At the defendant's trial for sexually assaulting
his daughter's thirteen-year-old friend in Decenber 1989, the
circuit court permtted the State to introduce evidence of the
defendant's 1977 conviction for assaulting a friend' s seven-
year-ol d daughter. Pl ynesser, 172 Ws. 2d at 586-87. The

def endant challenged his conviction in part on the ground that

the adm ssion of this evidence was inproper. 1d. at 585. This
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court determned that the evidence was adm ssible to establish
the defendant's motive. 1d. at 593-94. Because the incidents
bore striking simlarities, and in light of the trial court's
efforts to limt the prejudicial effect of the evidence, the
court also concluded that the danger of unfair prejudice did not
outwei gh the probative value of the evidence. I1d. at 597.

44 Thus, this court has consistently held that in sexual
assault cases, especially those involving crinmes against

children, the greater latitude rule applies together with the
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Sul l'ivan frameworKk. Like many other U.S. jurisdictions,?

W sconsin courts permt "a nore liberal adm ssion of other

12 See, e.g., Ex parte Register, 680 So. 2d 225, 227 (Ala
1994) (noting that courts are nore wlling to admt evidence of
other crines in sex crine cases); State v. Roscoe, 910 P.2d 635,
642 (Ariz. 1996)(stating that Arizona courts recognize a
specific exception to the rule against admssibility of other
crinmes evidence "bad acts involving 'sexual aberration'" and
that sexual assaults on a mnor are always considered aberrant);
State v. Tolman, 828 P.2d 1304, 1308-10 (Ildaho 1992)(di scussing
the justification for permtting the introduction of other
crimes evidence in child sexual abuse <cases in order to
corroborate testinony); Thacker v. Commonwealth, 816 S.W2d 660,
662 (Ky. App. 1991)(recognizing that wunder Kentucky Suprene
Court precedent, the famliar rules governing the adm ssion of
other crines evidence are applied "in an unusual nmanner" in
child sexual assault cases); State v. Mller, 718 So. 2d 960,
962-65 (La. 1998) (explaining that Louisiana has followed a
national trend towards broader admssibility of other crinmes
evidence in child sexual abuse cases); State v. Wrnerskirchen
497 N.W2d 235, 240-42 (M nn. 1993) (expl ai ning that in
M nnesota, other crimes evidence is admssible to establish a
"common schenme or plan® in sex abuse cases and that such
evidence may be admtted to establish the commssion of the
charged crine); State v. Stephens, 466 N W2d 781, 785-86 (Neb
1991) (stating that evidence of other simlar sexual conduct has
i ndependent relevancy in cases involving sexual crines); Keeney
v. State, 850 P.2d 311, 316-17 (Nev. 1993)(explaining that in
cases involving sex offenses against children, the court applies

a nmore liberal standard to the admssion of other crimes
evi dence) ; State v. Frazi er, 476 S.E. 2d 297, 300 (N.C
1996) ("This Court has been liberal in allowng evidence of

simlar offenses in trials on sexual crine charges."); State v.
Tobin, 602 A 2d 528, 531-32 (R1. 1992)(noting that in sexua
assault cases evidence of other crines is adm ssible to show the
defendant's |l ewd disposition or intent); State v. Edward Charl es
L., Sr., 398 S. E 2d 123, 132-33 (W Va. 1990) (hol ding that other
crimes evidence may be admtted in cases involving child sexua
assault in order to establish the perpetrator's |ustful
di sposition); Gezzi v. State, 780 P.2d 972, 974-76 (Wo.
1989) (recogni zing that the exceptions to the rule that other
crimes evidence is generally inadm ssible have been treated
expansively in sexual assault cases, consistent wth "that
national ly predom nant trend").

22



No. 98- 0130-CR

crimes evidence" in sexual assault cases than in other cases.
Friedrich, 135 Ws. 2d at 31.

145 Al though the defendant acknow edges the existence of
the greater latitude rule in Wsconsin, he argues that the rule
applies only to the first step of the three-step analysis set
forth in Sullivan. To support this contention, the defendant

relies on this court's statenent in Hendrickson that the greater

latitude rule is:

In addition, under the recently enacted Federal Rule of

Evi dence 413, other <crimes evidence of sexual assault "is
adm ssible, and may be considered for its bearing on any matter
to which it is relevant” in crimnal cases involving sexual
assaul t. Fed. R Evid. 413. The sane is true of other crines

evidence of child nolestation in crimnal cases involving child
nol estation. Fed. R Evid. 414.

Wth regard to the admssibility of other crinmes evidence
in sexual assault cases, Wgnore's treatise on evidence provides
this commentary:

The commtting of a single previous rape . . . may not
in itself indicate [a design to commt rape] :
Nevert hel ess, a single previous act, even upon

anot her woman, may, wth other circunstances, give
strong indication of a design (not a disposition) to
rape;

Courts have shown altogether too much hesitation

in receiving such evidence. Even when rigorously
excluded from any bearing it may have  upon
character . . . , it may carry wth it gr eat

significance as to a specific design or plan to rape.

There is no reason why it should not be received when
it does convey to the mnd, according to the ordinary
logical instincts, a <clear indication of such a
design. There is room for nuch nore conmon sense than
appears in the majority of the rulings.

2 John Henry Wgnore, Evidence in Trials at Comon Law,
§ 357 (Chadbourn Rev. 1979).
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[NNot so nmuch a matter of relaxing the general rule
that it i1s not conpetent in a prosecution for one
crime to introduce evidence of other offenses as it is
a matter of placing testinony concerning other acts or
incidents wthin one of the well est abl i shed
exceptions to such rule .

Hendri ckson, 61 Ws. 2d at 279 (footnotes omtted).

146 We cannot agree with the defendant that the greater
latitude rule is only applicable to the first prong of the
Sullivan analysis. W find nothing in our precedents to support
such a limtation on the rule's applicability.

147 The |anguage the defendant points to in Hendrickson

does not support the defendant's <contention when read in

cont ext . Hendrickson did not separately articulate the three

prongs of the Sullivan analysis, but instead conducted its
entire analysis in terns of whether the evidence fell wthin one
of the exceptions to the rule against introducing evidence of
other crinmes or acts under Ws. Stat. 8 (Rule) 904.02. See id.
at 279-82. The court's holding was that the evidence at issue
fell within "(1) the general schene or plan; and (2) the proof
of notive or intent exceptions to the general rule against
admtting testinmony in a crimnal prosecution concerning prior
crimes, incidents or occurrences." |d. at 282.

48 Thus, it appears that in Hendrickson, analysis of the

second and third prongs of the Sullivan framework was inplicit
in the analysis of whether the evidence fell within one of the
"exceptions" set forth in Ws. Stat. 8 (Rule) 904.04(2). I n
that context, the court's statenment that the greater latitude

rule "is a matter of placing testinony concerning other acts or
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incidents within one of the well established exceptions to such

rule," Hendrickson, 61 Ws. 2d at 279, does not indicate that

the greater latitude rule only applies to the first step in
Sul | i van.

149 In addition, the authority that Hendrickson cited in

support of the quoted |anguage also fails to support the

def endant's position. After Hendrickson's statenment that the

greater latitude rule is "not so nmuch a matter of relaxing the
general rule that it is not conpetent in a prosecution for one
crime to introduce evidence of other offenses,” a footnote

appears. Hendri ckson, 61 Ws. 2d at 279 and n.9. The footnote

quotes State v. Mdell and states:

"This is a famliar problem and in Witty v. State,
this court thoroughly reexam ned the fundanental rules
underlying the admssibility of evidence of prior
crinmes, incidents or occurrences. The court nade it
clear that such evidence is not admtted for purposes
of proving general character, crimnal propensity or
general disposition on the issue of guilt or innocence

Id. (quoting State v. Mdell, 39 Ws. 2d 733, 737, 159 N W2d

614 (1968)). Thus, Hendrickson did not |imt the greater

latitude rule to a single step of the analysis; it nerely
clarified that even though greater latitude applies, it does not
overconme the prohibition against admtting other crinmes evidence
to establish a defendant's general character, disposition, or
crimnal propensity.

150 We also observe that neither Friedrich nor Plynesser

limted the application of the greater latitude rule to the
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first step of Sullivan. | nstead, both cases described the rule
as a general principle governing the analysis of whether the
other crinmes evidence at issue was properly admtted in the

context of a sexual assault case. See Friedrich, 135 Ws. 2d at

19 (indicating that the greater latitude rule is an additiona
principle affecting the exercise of trial court discretion in
rulings on the adm ssibility of other crinmes evidence in child
sex crime cases); Plynesser, 172 Ws. 2d at 597-98 (refusing to
reject the greater latitude standard but explaining that it does
not relieve the court of the duty to ensure that other acts
evidence is offered for a proper purpose and is adm ssi bl e under
the other rules of evidence).

51 We conclude that in sexual assault cases, especially
those involving assaults against children, the greater |atitude
rule applies to the entire analysis of whether evidence of a
defendant's other crinmes was properly admtted at trial. The
effect of the rule is to permit the nore |iberal adm ssion of
other crimes evidence in sex crine cases in which the victimis
a child.

152 Although the greater latitude rule permts nore
| i beral adm ssion of other crinmes evidence, such evidence is not

automatically adm ssi bl e. See, e.qg., Friedrich, 135 Ws. 2d at

265-66 (holding that at the defendant's trial for sexually
assaulting a fourteen-year-old girl, evidence that the defendant
made sexual advances toward an eighteen-year-old enployee was
i nadm ssi ble because it was nore prejudicial than probative);

Fi shnick, 127 Ws. 2d at 281-82 (finding that, as the State
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conceded, evidence that the defendant stood in front of the
wi ndow of his trailer hone was not relevant and therefore should
not have been admtted at the defendant's trial for sexual

assault). This is because:

[T]he greater latitude standard does not relieve a
court of the duty to ensure that the other acts
evidence is offered for a proper purpose under sec.
904.04(2) . . . . Nor does it relieve a court of the
duty to ensure the other acts evidence is adm ssible
under sec. 904.03 and the other rules of evidence.

Pl ymesser, 172 Ws. 2d at 598. In other words, courts still
must apply the three-step analysis set forth in Sullivan.

B. ADMSSIBILITY OF THE EVIDENCE IN TH S CASE

53 Having articulated the applicable |egal principles, we
now turn to the question presented in this case: whether the
trial court erroneously exercised its discretion when it
admtted evidence that Davidson assaulted Cndy P. at his tria
for assaulting Tina H On appeal, the question is not whether
this court would have admtted the other crines evidence, "'but
whether the trial court exercised its discretion in accordance
with accepted |egal standards and in accordance with the facts
of record."" Pl ymesser, 172 Ws. 2d at 591 (quoting State v.
Kuntz, 160 Ws. 2d 722, 745, 467 N.W2d 531 (1991)). Thus, the
trial court's exercise of discretion wll be sustained if the
trial court reviewed the relevant facts; applied a proper
standard of Jlaw, and wusing a rational process, reached a
reasonabl e conclusion. Sullivan, 216 Ws. 2d at 780-81. |If the
trial court failed to articulate its reasoning, an appellate

court will review the record independently to determ ne whether
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there is any reasonable basis for the trial court's

di scretionary deci sion. ld. at 781; State v. Gay, 225 Ws. 2d

39, 51, 590 N.wW2d 918 (1999).

1. Whether the evidence was offered for a proper purpose

154 The first step in our analysis of whether evidence of
the Cndy P. assault was properly admtted is to determne
whet her the evidence was offered for an acceptabl e purpose under
Ws. Stat. 8 (Rule) 904.04(2). Sullivan, 216 Ws. 2d at 772.

55 The record indicates that during pretrial hearings,
the State proposed various purposes for which the evidence could
be admtted. The trial court's rulings on which purposes were
perm ssible are sonewhat unclear. The trial court ruled that
the evidence could not be admtted solely for the purpose of
establishing notive. However, the court later concluded that
because the evidence was admssible for the purposes of
establishing opportunity and plan or schene, it could be
admtted for the purpose of notive as well. The court reasoned
that although the danger of prejudice outweighed the probative
value of the evidence for the purpose of establishing notive
the danger of prejudice did not outweigh the evidence's
probative value for the purpose of establishing plan or schene.

The court apparently concluded that because the evidence was
therefore adm ssible for at |east one purpose, all applicable
pur poses¥notive, opportunity, and plan or schene%could be

submtted to the jury. The jury instruction permtted the jury
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to consider evidence of the Cndy P. assault for the purpose of
establ i shing notive and plan or schene. !

156 Applying the greater latitude rule, the court of
appeals concluded that the evidence was offered for a
perm ssi ble purpose under Ws. Stat. 8 (Rule) 904.04(2). e
agr ee.

157 First, the trial court could reasonably have concl uded
that the evidence was adm ssible for the purpose of establishing
noti ve. Qur cases establish that when the defendant's notive
for an alleged sexual assault is an elenent of the charged
crime, other crines evidence may be offered for the purpose of

establishing notive. See Plynmesser, 172 Ws. 2d at 593 (citing

Friedrich, 135 Ws. 2d at 25; Fishnick, 127 Ws. 2d at 260-61;
State v. Mnk, 146 Ws. 2d 1, 15, 429 Nw2d 99 (C. App.
1988)).

158 The defendant in this case was charged with second-
degree sexual assault of a child in violation of Ws. Stat.
8§ 948.02(2). At the tinme of the defendant's crine, the statute
provided in relevant part: "Whoever has sexual contact or

sexual intercourse with a person who has not attained the age of

13 The defendant points out that the trial court's decision
to submt +the wevidence to the jury for the purpose of
establishing plan or schene seens to conflict with its earlier
statenent that the State would not be allowed to nmake an
argunent of "propensity, plan, or schene." However, on the day
of trial, the court clearly and unequivocally ruled that the
jury could consider the evidence for the purpose of establishing

notive and plan or schene.
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16 vyears is guilty of a Cdass C felony. " Ws. Stat.
8§ 948.02(2). "Sexual contact" is defined by Ws. Stat.
8§ 948.01(5), which provided at the tinme of Davidson's offense:

"Sexual contact" nmeans any intentional touching by the
conpl ainant or defendant, either directly or through
clothing by the use of any body part or object, of the
conplainant's or defendant's intimate parts if that
intentional touching is either for the purpose of
sexually degrading or sexually humliating the
conplainant or sexually arousing or gratifying the
def endant .

Ws. Stat. § 948.01(5).*°

159 Thus the defendant's purpose or notive for allegedly
touching Tina H was one elenent of the charged crine, and
evidence relevant to notive was therefore adm ssible.

Pl ymesser, 172 Ws. 2d at 595-96. See al so Fishnick, 127 Ws.

2d at 260-61.

60 The evidence also was adm ssible to establish plan or
schene. Evidence of other crines may be admtted for the
purpose of establishing a plan or schenme when there is a
concurrence of common elenments between the two incidents.

Friedrich, 135 Ws. 2d at 24; State v. Spraggin, 77 Ws. 2d 89,

99, 252 N W2ad 94 (1977). The defendant accurately points out

that there were differences between the Cndy P. and Tina H

14 Wsconsin Stat. § 948.02(2) was subsequently amended so

that second degree sexual assault of a child now constitutes a
Class BC felony. See 1995 Ws. Act 69 § 12 and Ws. Stat.
§ 948.02(2)(1997-98).

1 Wsconsin Stat. § 948.01(5) was subsequently amended but

the relevant portion of the definition renmains the sane. See
1995 Ws. Act 69 88 10-11 and Ws. Stat. § 948.01(5)(1997-98).
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assaul ts. The Cindy P. assault took place 10 years before the
Tina H assault, the victins were not the sane age, the assaults
took place in different places, and only the Tina H assault
i nvol ved touching of the victims breasts.

161 However, as the trial court noted, the circunstances

of the two incidents bear striking simlarities. In both
assaults, the victim was particularly vul nerable. Tina H, a
thirteen-year-old girl, had been drinking wne given to her by

the defendant; Cindy P., a six-year-old girl, had ventured al one
to the basenent of the church to get a drink of water. Al so,
both offenses took place in unlikely locations, in which the
defendant could easily have been apprehended during the
comm ssion of the offense. Tina H was assaulted in a canper
while famly nenbers slept nearby; GCndy P. was assaulted in the
basenment of the church, next to the nen's room and near to an
occupi ed nursery, while church services took place on the nain
floor. Finally, both assaults involved touching the girls
bet ween t he | egs.

162 Because of these common elenents, and in light of the
greater latitude rule, we conclude that the trial court did not
erroneously exercise its discretion when it allowed evidence of
the Cindy P. assault to be submtted to the jury for the purpose
of establishing plan or schene.

2. \Wether the evidence was rel evant

163 Having determned that the other crines evidence was
offered for permssible purposes under Ws. Stat. 8 (Rule)

904.04(2), we next nust examne whether the evidence was

31



No. 98- 0130-CR

rel evant under Ws. Stat. 8§ (Rule) 904.01. Sullivan, 216 Ws.
2d at 772. The trial court did not explicitly articulate in
what manner it believed evidence of the Cindy P. assault was
rel evant under 8 (Rule) 904.01. W therefore review the record
i ndependently to determ ne whether there is any reasonabl e basis
for the trial court's inplicit conclusion that the evidence was
rel evant.

64 Rel evance under Ws. Stat. 8 (Rule) 904.01 has two
conponents; the evidence nust relate to sonme fact that is of
consequence to the determ nation of the action, and it nust have
sone tendency to make that fact nore or |ess probable than it
would be w thout the evidence. Ws. Stat. 8 (Rule) 904.01;
Sullivan, 216 Ws. 2d at 772.

165 As already discussed, the defendant's notive for
touching Tina H was an elenment of the charged crinme, and the
Cindy P. assault related to that consequential fact. Under our
prior cases, the fact that the defendant denied sexually
assaulting Tina H does not change this concl usion. "The state

must prove all the elenents of a crine beyond a reasonable

doubt, even if +the defendant does not dispute all of the
el ements . . . . Evidence relevant to notive is therefore
adm ssi bl e, whet her or not def endant di sput es notive."

Pl ymesser, 172 Ws. 2d at 594-95 (citing Friedrich, 135 Ws. 2d
at 22, Fishnick, 127 Ws. 2d at 260-61; and M nk, 146 Ws. 2d at
15). See also State v. Hammer, 2000 W 92, ¢ 25, = Ws. 2d

. ___ Nw2d ___ ("If the state nust prove an element of a

crime, then evidence relevant to that elenent is adm ssible,
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even if a defendant does not dispute the element."). It was
reasonable to anticipate that jurors wuld have difficulty
believing that the defendant could have any notive to sexually

assault his young niece. See Friedrich, 135 Ws. 2d at 27-28

("The average juror could well find it inconprehensible that one
who stands before the court on trial could commt such an
act."). This provides a reasonable basis for the trial court's
inplicit conclusion that evidence of the GCndy P. assault
related to the defendant's notive, a fact of consequence to the
determ nation of the action.

166 The record also supports the determnation that
evidence of the Cindy P. assault was relevant to another fact of
consequence¥%t he defendant's opportunity or plan to commt a
sexual assault in such an unlikely place. At trial, the defense
present ed evidence suggesting that it was nearly inpossible that
he could have assaulted Tina H in the canper with his famly
nearby. Evidence of the Cndy P. assault, which also took place
under circunstances when there was a danger of discovery,
related to the question of whether the defendant could have had
t he opportunity to comm t an assaul t under unl i kely

ci rcunst ances. See Proper, 85 Ws. at 629 ("[The defendant's]

conduct on this occasion was corroborative of the evidence of
the prosecutrix in respect to other indecent or crimnal
assaults, such as are charged in the information, and would tend
to sustain and render nore credible her evidence of other such

occurrences.").
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167 Having determned that the other crinmes evidence
related to facts of consequence to the case, we next nust
exam ne whether it has any tendency to nake those facts nore or
| ess probable. "The measure of probative value in assessing
relevance is the simlarity between the charged offense and the
other act." Gay, 225 Ws. 2d at 58 (citing Sullivan, 216 Ws.
2d at 786). The defendant argues that even under the greater
latitude rule, the Cndy P. assault was not relevant because it
did not bear the substantial simlarities to the charged crine

that the other crinmes evidence in Plynesser, Friedrich, Day, and

Hendri ckson bore to the charged crines in those cases. The

defendant contends that "[t]he only simlarity whatsoever
between the [assault on Cndy P. and the alleged assault on Tina
H] is the involvenent of mnor children,"” and that the other
alleged simlarities between the Cndy P. and Tina H assaults
are "illusory." (Defendant-Appellant's Brief at 35, 41.)

168 We cannot agree. To begin with, we note the obvious
simlarity that in both incidents, the defendant was sexually
attracted to a child and acted on that sexual attraction by
touching the child between her |egs. Furthernore, both victins
were assaulted when they were particularly vulnerable; C ndy P.
was assaulted while she was alone at the drinking fountain, and
Tina H was assaulted while she was sleeping, after her uncle
repeatedly gave her w ne. Finally, both assaults occurred in
| ocations in which there was a substantial risk of discovery.
These simlarities rendered evidence of the Cindy P. assault

hi ghly probative of the defendant's notive to assault Tina H.
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and of the defendant's opportunity and plan to commt the
assault in the canper while his famly slept nearby.

169 Indeed, the sanme degree of simlarity was sufficient
to satisfy this step of the analysis in Plynesser and Friedrich.

170 In Plynesser, the defendant was charged with sexually
assaulting a thirteen-year-old girl, Kelly, in Decenber 1989.
Pl ymesser, 172 Ws. 2d at 586. Kelly testified that the
defendant was a friend of her famly and that the assault
occurred while the defendant was driving Kelly to his home. Id.
at 588. She testified that the defendant pulled the car over,
ki ssed her, touched her breasts and vaginal area, and nade her
touch his penis. [d. at 588-89. The defendant admtted that he
had been drinking on the night 1in question, but denied
assaulting Kelly. Id. at 589. The trial court permtted the
State to introduce evidence of the defendant's 1977 conviction
for assaulting a seven-year-old girl. Id. at 589-90. The
victim of the defendant's previous assault was also a daughter
of the defendant's friends. Id. at 589. After first denying
the assault, the defendant confessed that after drinking a |ot
of beer, he had put his nouth on the seven-year-old girl's
vagina. 1d. On appeal, this court determ ned that the evidence
was relevant to establish the defendant's notive for the charged
crime and to corroborate the victinms testinony. 1d. at 595.

171 In Friedrich, the defendant was accused of sexually
assaulting his fourteen-year-old niece while she was babysitting
his children. Friedrich, 135 Ws. 2d at 7-8. The trial court

permtted the State to present the testinony of two other girls
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who clained that the defendant had sexually assaulted them Id.
at 17-18. One girl testified that five years earlier, when she
was ten years old, the defendant pulled her pants down and
touched her genital area after he picked her up from school
Id. at 17. The other girl testified that seven years before the
trial, when she was thirteen years old, she was assaulted while
babysitting the defendant's children. Id. at 17-18. Wi | e she
was babysitting, she fell asleep; when she awoke, the defendant
was sitting next to her. 1d. at 17. She testified that he put
his hand inside her pants and told her to nove her legs. 1d. at
17-18. This court concluded that the other crines evidence was
rel evant because it tended to establish the existence of a
schene or plan, which related to the defendant's intent to
commt the charged crinme. Id. at 23-24.

172 These cases denonstrate that defendant's past offense
need not be identical to the charged offense in order to be
probati ve. Renoteness in time and differences in age are
considerations, but they are not determ native. Al t hough there
were differences between the CGndy P. and Tina H assaults, the
assaults shared many conmon features%both involved particularly
vul nerable victins, took place in wunlikely |l|ocations, and
involved touching between the |egs. Because of these
simlarities, and in view of the greater latitude rule as
established in this court's precedents, the trial court could
reasonably have concluded that the <Cndy P. assault was
probative of the defendant's notive, opportunity, and plan or

schenme in the Tina H assault.

36



No. 98- 0130-CR

3. Whet her the danger of wunfair prejudice substantially
out wei ghed the probative value of the evidence

173 Having concluded that evidence of the Cndy P. assault
was offered for proper purposes under Ws. Stat. 8§ (Rule)
904.04(2) and was relevant under Ws. Stat. 8 (Rule) 904.01, we
now nmust determ ne whether under Ws. Stat. 8 (Rule) 904.03 the
probative value of the evidence was substantially outwei ghed by
t he danger of unfair prejudice. "'Unfair prejudice results when
the proffered evidence has a tendency to influence the outcone
by inproper neans or if it appeals to the jury's synpathies,
arouses its sense of horror, provokes its instinct to punish or
otherwi se causes a jury to base its decision on sonething other
than the established propositions in the case.'" Gay, 225 Ws.
2d at 64 (quoting Sullivan, 216 Ws. 2d at 789-90.).

174 Although the trial court explicitly concluded that the
probative value of the evidence was not outwei ghed by the danger
of prejudice, the court did not explain its reasoning. The
court did state that if the evidence had been offered only to
establish notive, the danger of prejudice would have outwei ghed
the probative val ue. Also, the court's determnation that the
evidence was admssible for the purposes of establishing
opportunity, plan or schene inplicitly included a determ nation
that the danger of prejudice did not outweigh the probative
val ue of the evidence for those purposes.

175 We conclude that the record contains a reasonable
basis for the trial court's determnation that the probative

value of the other crimes evidence was not substantially
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out wei ghed by the danger of prejudice under Ws. Stat. 8 (Rule)
904. 03. The probative value of other crinmes evidence "'depends
partially upon its nearness in time, place, and circunstance to
the alleged crime or elenent sought to be proved.'" Plynesser
172 Ws. 2d at 595 (quoting Fishnick, 172 Ws. 2d at 261). I n
applying 8 (Rule) 904.03 to the other crines evidence in
Plynesser, this court pointed to the distinct simlarities
bet ween the incidents. Pl ynesser, 172 Ws. 2d at 596. The
court concluded that the fact that in both incidents the
defendant drank with friends and then sexually assaulted the
friends' daughters offset the thirteen-year gap in tinme between
the assaults and the difference in the girls' ages. Id.
Likewise, in Friedrich, analysis under 8 (Rule) 904.03 focused
on the common elenents between the crines: the girls were of
like age, they were part of the defendant's famly or had a
quasi-famlial relationship wth the defendant, the nature of
the sexual contact was virtually identical, the defendant took
advantage of the girls in a relationship of inplied trust, and
the defendant gratified his sexual desires through the physica
contact . Friedrich, 135 Ws. 2d at 24. Thus, simlarities
between the other crinmes evidence and the charged crine my
render the other crimes evidence highly probative, outweighing
t he danger of prejudice.

176 As discussed, the Cndy P. and Tina H incidents bore
marked simlarities. Both assaults involved particularly
vul nerable victinms, took place wunder circunstances in which

there was a risk of discovery, and involved touching young girls
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bet ween the | egs. Consistent with Plynmesser and Friedrich, the
trial court could reasonably have determned that these
simlarities made the other crinmes evidence highly probative of
the defendant's notive, opportunity, plan or schenme to commt
the charged crine.

77 In addition, unlike the other crines at 1issue in
Friedrich, the Cindy P. assault was a charged, convicted crine,
to which the defendant had pled guilty. The high degree of
reliability of the evidence of the Cndy P. assault increased

its probative val ue. See Friedrich, 135 Ws. 2d at 55-56 and

n.12 (Heffernan, C.J., dissenting) (suggesting that when prior
acts resulted in an arrest, charge, or conviction, reliability
may out wei gh consi derations of renpteness in tine).

178 The defendant argues that because the State's case was
so dependent on Tina H's credibility and because the prosecutor
referred to the G ndy P. assault in both the opening statenent
and closing argunents, the danger of prejudice outweighed the
probative value of the evidence. However, the trial court took
steps to limt the danger of wunfair prejudice posed by the
evi dence. The evidence was introduced in the form of a
stipulation rather than through testinony, mnimzing the danger
of arousing the jury's synpathies or horror at the Cndy P.
assaul t. Also, the elimnation of any reference to the fact
that the Cindy P. assault occurred in a church prevented the
risk that jurors would be unfairly prejudiced by that fact.
Furthernore, the court read a cautionary instruction to the jury

i medi ately after the introduction of the GCndy P. evidence and
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once again after the closing argunments. Cautionary instructions
help to limt the danger of unfair prejudice that mght result
from other crinmes evidence. Pl ynesser, 172 Ws. 2d at 596-97
(citing Fishnick, 127 Ws. 2d at 262; Mnk, 146 Ws. 2d at 17).

179 In view of our precedents, we conclude that the tria
court reasonably could have determi ned that the probative val ue
of the G ndy P. evidence was not substantially outweighed by the
danger of unfair prejudice under Ws. Stat. 8 (Rule) 904. 03.

80 In conclusion, we hold that wunder the three-step
anal ytical framework set forth in Sullivan, and consistent wth
the greater latitude rule, the trial court's decision to admt
evidence of the defendant's prior conviction for sexual assault
did not constitute an erroneous exercise of discretion.

I11. PROSECUTOR S STATEMENTS DURI NG CLOSI NG ARGUVENTS

81 Even if the adm ssion of the other crimes evidence was
not an error entitling himto a new trial, the defendant argues
that a new trial is warranted on an alternative ground:
prosecutorial msconduct during the closing argunents. The
defendant's argunent relates to two separate statenents made by
t he prosecutor during closing argunents.

182 The first statenent occurred near the beginning of the
prosecutor's closing argunent. The prosecutor stated, "So what
is the truth? W talked a lot about the <credibility of
W tnesses when we started this, and the bottomline is this, do
you believe Tina as | do?" The defense imrediately objected
and the court sustained the objection, stating, "Counsel, you

know better than that." The defense did not request a mstria
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at that tine. The defense argues that this statenent was
grossly inproper because the prosecutor invited the jury to
trust his judgnent rather than its own view of the evidence.
The defense contends that the error was prejudicial because Tina
H's credibility was so essential to the case.

183 The second remark occurred during the prosecutor's
rebuttal. During cross-exam nation, the prosecutor had asked
the defendant's wife whether she said "that fucker" when Tina
H's nother first called and told her about the assault. The
defendant's wi fe denied naking the statenent, and the prosecutor
did not question Tina H's nother on the matter. The defense
comented during closing argunents that the prosecutor's own
wi tness never verified this statenent. On rebuttal, the
prosecutor said, "Counsel made reference to the district
attorney's question about that profanity word, that f---er, and
he says ny witness didn't even say that on the stand, and you
know what, she didn't. You know why she didn't? | didn't ask
the question.” The defense pronptly objected, and the court
told the prosecutor, "Let's talk about what is in the evidence."

The prosecutor noved on to other matters, and the defense did
not request a mstrial at the tine. The defense argues that
this comment in effect constituted unsworn testinmony by the
prosecutor that the defendant's wife nmade the alleged statenent
and that such error deprived the defendant of his constitutional
right to confront the w tnesses agai nst him

184 The defendant did not nove for a mstrial at the tine

either of these remarks were made or at any tine before the jury
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returned its verdict. After the jury found the defendant
guilty, the defendant filed a notion for mstrial due to
prosecutorial msconduct based on these allegedly inproper
st at enent s. The defendant argued that the notion was properly
characterized as a notion for m stri al rather than a
post conviction notion, because the judgnent of conviction had
not yet been entered.

185 At a hearing on the notion, the trial court indicated
that the prosecutor's statenments were in error and that in both
instances, the court had "even wth the tone of voice,
basically, curtly sustained the objection when the coments were
made. " However, the court held that neither error had so
infected the trial wth unfairness as to inpact the defendant's
due process rights. Furthernore, the court held that the
defendant's nmotion for a mstrial was not tinely because it
shoul d have been made at the tine of the prosecutor's alleged
m sconduct . The trial court therefore concluded that whether
the defendant's notion was construed as a notion for a mstria
or as a notion for a newtrial, it nust be denied.

186 We conclude that the defendant waived his objections
to the prosecutor's statement by failing to make a tinely notion
for mstrial. A defendant's failure to nove for a mstrial
before the jury returned its judgnent constitutes a waiver of
his objections to the prosecutor's statements during closing

argunents. Haskins v. State, 97 Ws. 2d 408, 424, 294 N.W2d 25

(1980): Neely v. State, 97 Ws. 2d 38, 54-55, 292 N.W2d 859

(1980); State v. Patino, 177 Ws. 2d 348, 380, 502 N.w2d 601
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(Ct. App. 1993); State v. Holt, 128 Ws. 2d 110, 137, 382 N.w2d

679 (Ct. App. 1985). "If defense counsel had not intended to so
waive his conplaints there existed anple opportunity to nake
said notion on the record,” before or after the court charged
the jury; failure to do so constitutes a waiver of those

conplaints. Davis v. State, 61 Ws. 2d 284, 287, 212 N.W2d 139

(1973).

187 The defendant argues that even if his notion for
mstrial was not tinely nade, a new trial is warranted because
the prosecutor's conduct constituted "plain error" under Ws.
Stat. 8§ 901.03(4) and to acconplish the ends of justice under
Ws. Stat. § 752.35.1°

188 It 1is true that <certain errors are so plain or

fundanmental that they cannot be waived. Vol lmer v. Luety, 156

Ws. 2d 1, 21, n.5 456 N w2d 797 (1990). When a defendant

* W note that while the defendant points to Ws. Stat.
8§ 752.35 as authority for the discretionary reversal of his
conviction, Ws. Stat. 8 751.06 is the statute that governs the

di scretionary reversal authority of this court. See Vol |l mer v.
Luety, 156 Ws. 2d 1, 7 and n.2, 456 N.W2d 797 (1990). "[T] he
court of appeals has the sane broad discretion under sec.
752.35, Stats., as does this court under sec. 751.06." ld. at

21. Under these statutes, appellate courts in Wsconsin have
broad statutory authority to reverse judgnents when (1) the real
controversy has not been tried, or (2) there has been a
m scarriage of justice and there is a substantial probability of
adifferent result on retrial. 1d. at 19.

In addition to this discretionary reversal power under the
st at ut es, this court has the inherent power to conduct
discretionary review of waived error when its appears to be in
the best interests of judicial admnistration to do so. 1d. at
12 (citing State v. Dyess, 124 Ws. 2d 525, 536, 370 N.W2d 222
(1985)).
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alleges that a prosecutor's statenents constituted m sconduct,
the test we apply is whether the statenments "'so infected the
trial with unfairness as to make the resulting conviction a

denial of due process.'"™ State v. WIff, 171 Ws. 2d 161, 167

491 N. W 2d 498 (. App. 1992) (quoti ng Donnel | 'y V.

DeChristoforo, 416 U S. 637, 643 (1974)). W cannot conclude

that the prosecutor's statenents in this case were SO0 egregious
as to constitute plain error. The comrents were limted in
scope, and the trial court sustained the defendant's objections
and directed the prosecutor to limt his argunent to the facts
in evidence. The defendant nmade no notion for mstrial after
the trial court addressed the objections. "'[A]lIl we can assune
is that the defendant was satisfied with the court's ruling and
curative neasure, and that he had no further objections. The
defendant took his chances with the jury, curative instruction

and all.'" Neely, 97 Ws. 2d at 55 (quoting Neely v. State, 86

Ws. 2d 304, 319, 272 NW2d 381 (Ct. App. 1980)). Accordingly,
we find no plain error and decline to grant a new trial in the
interests of justice. Neely, 97 Ws. 2d at 55.

189 In sum although the prosecutor's statenents appear to
have been inproper, we conclude that the defendant waived his
obj ecti ons to t he statenents by failing to make a
cont enporaneous notion for mstrial. W also determ ne that the
prosecutor's statenments did not constitute plain error or
warrant reversal in the interests of justice.

V.  CONCLUSI ON
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190 Because the trial court's decision to admt the other
crinmes evidence was not an erroneous exercise of discretion, and
because objection to the prosecutor's statenents was wai ved and
the statenments do not constitute plain error or warrant reversal
in the interests of justice, we reverse the decision of the
court of appeals.

By the Court.—JFhe decision of the court of appeals is

rever sed.
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191 ANN WALSH BRADLEY, J. (dissenting). Al though | have
msgivings with the mjority's expansive application of the
greater latitude rule, | wite separately to address its attenpt
to fit the "square peg" of prior acts evidence into the "round
hol e" of an acceptable statutory purpose of notive, plan, or
schene.

192 Wsconsin Stat. 8 (Rule) 904.04(2) warns that prior
acts evidence is not admssible to prove the character or
propensity of the person charged with an offense. Al t hough
there exist limted purposes for which such prior acts may be
admtted, the "general rule is to exclude evidence of other bad
acts to prove a person's character in order to show that the
person acted according to his character in commtting the

present act." State v. Fishnick, 127 Ws. 2d 247, 253, 378

N.W2d 272 (1985).
193 Qur other acts jurisprudence in child sexual assault

cases continues to veer farther from the prohibition against

propensity evidence set forth under Ws. Stat. 8 (Rule)
904.04(2). Today the mmjority continues the trend in eroding
the statutory nmandate. Its attenpt to |ink Davidson's prior

conviction to an acceptable statutory purpose is a thinly veiled
endorsenment of the unrestricted use of propensity evidence in
child sexual assault cases.

194 In Witty v. State, 34 Ws. 2d 278, 292, 149 N W2d

557 (1967), this court noted the danger in admtting prior acts
evi dence. The court set forth reasons for limting the use of

such evidence: 1) the overwhelmng tendency to presune the
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defendant quilty because he is a person likely to commt such
acts; 2) the tendency to condemm not because of the defendant's
actual gqguilt but because he may have escaped punishnent for
previous acts; 3) the injustice in attacking a person who is not
prepared to show that the evidence wused for attack is
fabricated; and 4) the confusion of issues that may result from
the introduction of other crinmes. Id.

195 Despite Wiitty's adnonitions, the majority sanctions
the adm ssion of Davidson's prior act by <contorting the
definitions of the acceptable purposes enunerated under Ws.
Stat. 8 (Rule) 904.04(2). The majority approves the use of the
prior act to establish notive and erroneously subscribes to the
view that notive is an elenent of second-degree sexual assault
of a child. Majority op. at 9159, 65. It is not. "Wi | e
notive may be shown as a circunstance to aid in establishing the
guilt of a defendant, the State is not required to prove notive
on the part of a defendant in order to convict." Ws Jl-
Crimnal 175.

196 Sexual gratification is inherent in the crime of
sexual assault, and a defendant's conduct reveals this purpose.

VWen the identity of the defendant is in issue or there is a
claim that the sexual contact was "innocent"” and occurred by
m stake, prior acts evidence nmay be relevant. State .
Friedrich, 135 Ws. 2d 1, 53, 398 N.W2d 763 (1987) (Heffernan
C.J., dissenting). In this case Davidson did not assert a
defense of mstake or raise the issue of identity, but rather he

asserted that the alleged assault never occurred. Thus, neither
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notive nor even the purpose of sexual gratification was at
i ssue.

197 The circuit court acknow edged as nuch in one of its
earlier motion hearings to determne the admssibility of
Davi dson's prior conviction. Aware that Davidson's defense to
the charge was that the sexual assault never occurred, the court

not ed:

As far as plan or notive, like | say, the defendant
has a good point on that. Quite sinply, that if you
get to the incident happening at all, plan or notive
is no longer a serious issue. That's the way | see
the case, at this point.

Nevertheless, the ~circuit court subsequently retreated and

allowed the conviction into evidence not solely to establish

noti ve, which the court recogni zed would be unfairly
prejudicial, but additionally to establish plan, schene, or
opportunity. This decision was an erroneous exercise of

di scretion.

198 By allowing the prior act into evidence to establish
notive, the circuit court admtted propensity evidence that it
acknow edged would be highly prejudicial. In effect, this
evi dence suggested to the jury that because Davi dson previously
had commtted a sexual assault against a mnor, he had the
proclivity to perpetrate an assault upon his 13-year-old niece.

Davi dson was thereby subjected to defending against both his
present charge and a past act for which he had already served

hi s puni shnent.
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199 The mmjority cites several cases in support of its
i beral adm ssion of prior acts evidence under the guise of

noti ve. See State v. Plynesser, 172 Ws. 2d 583, 593, 493

N.W2d 367 (1992); Friedrich, 135 Ws. 2d at 22; Fishnick, 127
Ws. 2d at 260-61. These cases warrant a thorough re-
exam nation, however, because they validate the indiscrimnate
use of other acts evidence when notive is not at issue and when
the defendant's conduct al one establishes the purpose of sexua
gratification.

100 Both Fishnick and Friedrich do contain the nagic
cautionary words: "[o]Jther-acts evidence is admssible when
probative of the elenments of a crine, subject to the general
rule excluding character evidence." Fishnick, 127 Ws. 2d at
250; Friedrich, 135 Ws. 2d at 22. However, the words of
caution have a toothless effect here because the nmmjority's
analysis is tantamount to a blanket rule permtting character
evidence in child sexual assault cases. Thi s approach anobunts
to an unwarranted relaxation of the evidentiary standard under
Ws. Stat. 8§ (Rule) 904.04(2).

101 In further relaxation of this evidentiary standard,
the mpjority approves the wuse of Davidson's 10-year-old
conviction to prove plan or schenme under the statute. "Evidence
showng a plan establishes a definite prior design, plan or
schenme which includes the doing of the act charged.” State v.
Spraggin, 77 Ws. 2d 89, 99, 252 NWwW2d 94 (1977). Thi s
requires nore than a simlarity between the prior act and the

charged offense. | ndeed, there nust be a |inkage between the
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two acts that permts the conclusion that the prior act led to

the comm ssion of the charged offense. State v. DeKeyser, 221

Ws. 2d 435, 448, 585 N.W2d 668 (Ct. App. 1998). See al so
Friedrich, 135 Ws. 2d at 39 (Heffernan, C. J., dissenting)
(citing Ceary, MCormck on Evidence, § 190, p.559 (3d ed.

1984)).
102 The threshold neasure for this simlarity is nearness
of tinme, place, and circunstance of the other act to the alleged

of f ense. Hough v. State, 70 Ws. 2d 807, 814, 235 N.W2d 534

(1975). It is difficult to imagine how Davidson's sexual
contact with a six-year-old girl in the basement of a church
constituted a step towards the comm ssion, a decade |ater, of
the alleged assault of his 13-year-old niece in a famly canper.
The two acts represent distinct events, separated by a
significant period of tinme and occurring at different places
under dissimlar circunstances. They are not part of a
particular plan to achieve a specific purpose.

103 To justify the admssion of Davi dson' s prior
conviction, the majority nevertheless asserts that there exist
striking simlarities between the two acts in the potential for
di scovery, the vulnerability of the mnor victins, and the type
of sexual contact involved. The mjority's assertion 1is
unper suasi ve. | agree with the court of appeals that the
i kel i hood of discovery in a church basenent while people are
either upstairs or down the hall in a separate roomis markedly
different than the potential for discovery in a situation in

which famly nmenbers are sleeping four or five feet away.
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1104 Furthernore, although both victins were vulnerable
because they were mnors, the vulnerability of a six-year-old
approached by a stranger differs considerably from the
vul nerability of a 13-year-old confronted by her uncle wth
other famly nenbers nearby. Finally, the type of sexual
contact presented in both incidents, the touching of the girls
between their legs, is a type of contact unfortunately at issue
in an overwhel m ng nunber of sexual assault cases.

105 The general simlarities between the two incidents do
not reveal a wunified plan or schene to justify the use of
Davidson's prior conviction in his prosecution for sexually
assaulting his niece. The majority's approval of Davidson's
prior conviction as admssible other acts evidence stands in
direct contravention of Witty, 34 Ws. 2d at 292, which
expressed utnost concern over the potential of unfair prejudice
and urged the exercise of restraint in admtting prior acts
evi dence.

1106 As the court of appeals noted, this court recently

reaffirmed the vitality of Whitty in State v. Sullivan, 216 Ws.

2d 768, 775, 576 N W2d 30 (1998). Al t hough not a sexual
assault case, Sullivan recognized the significant danger
underlying the liberal acceptance of prior acts evidence. Yet ,
the majority pays only lip service to Sullivan and overl ooks the
reinvigoration of Witty. It acconplishes this by applying the
three-prong test in its analysis while ignoring the substance of

Sullivan's holding, which requires a careful determ nation of
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prior acts so that unfair prejudice through the use of character
evi dence is avoi ded.

1107 This court now has an established pattern of admtting
prohi bited propensity evidence. In a rare exception to this
established pattern, the court recently approved the exclusion
of other acts evidence in a sexual assault case. However,
predictably it was in a case in which the defendant, not the

State, sought to introduce the evidence. See State v.

Scheidell, 227 Ws. 2d 285, 595 N.W2d 661 (1999). The mgjority
reached this conclusion notwithstanding its acknow edgenent that
a less stringent standard for admssibility applies when a
def endant offers prior acts for purposes of exoneration. [|d. at
304.

108 Unfortunately our post-VWhitty jurisprudence
consistently reveals that courts may freely permt prior acts
evidence in child sexual assault cases to show the defendant's
propensity to abuse children. Despite Sullivan's valiant
attenpt to revitalize Wiitty and its call to exercise restraint
in prior acts determnations, this ~court has once again
contorted the definitions of the acceptable statutory purposes
to meet the facts.

1109 Rather than endeavoring to stretch beyond repair the
definitions of the acceptable purposes under Ws. Stat. 8§ (Rule)
904.04(2), the majority should sinply lay all its cards on the
tabl e and acknow edge that it is sanctioning the blanket use of
propensity evidence in child sexual assault cases. However, the

majority mintains its refuge under the cloak of +the very
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statute it sinultaneously erodes. The dissimlarities between
Davi dson's prior act and present charge are pronounced and do
not serve to establish any acceptable purpose under Ws. Stat.
8 (Rule) 904.04(2). | nst ead, Davidson's prior conviction
constitutes propensity evidence excluded under the statute.

1110 An honest and forthright approach by the majority
would serve us all better than perpetrating the artifice of
adherence to Ws. Stat. 8 (Rule) 904.04(2). Because the
majority engages in legal gymastics to justify the adm ssion of
propensity evidence in contravention of the statute, | dissent.

111 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON and JUSTICE W LLIAM A BABLITCH join this dissenting

opi ni on.
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